
 
 
  

 
 
 
 

 
 

  
Meeting:  Havering Members Committee 
 
From:  Rod McEwen, Legal and Governance Adviser 
  Solicitor and in house Counsel 
 
Date:  17 December 2014 
 
Subject:  Proposed amendments to the Constitution 
 
Executive summary 

The CCG is proposing to amend its Constitution. 

The Legislative Reform (Clinical Commissioning Groups) Order 2014 (LRO) came into force on 
1 October 2014. The LRO amended the NHS Act 2006 (NHSA) to enable: 

• CCGs to establish joint committees so that they can exercise their functions jointly; and 
• CCGs and NHS England (NHSE) to establish joint committees so that they can exercise 

certain CCG functions jointly. 

In order to give effect to these amendments the CCG’s Constitution needs to be amended.  

These proposed amendments will permit the CCG to establish joint committees with other 
CCGs and with NHSE should it wish to do so in the future; most notably at this current time, it 
would enable the CCG to assume either joint commissioning arrangements for primary medical 
services with NHSE or a form a committee with other CCGs to undertake any form of co-
commissioning. 

Furthermore, the CCG also wishes to now establish a joint committee with a local authority 
pursuant to Section 75 of the NHSA for the purposes of the Better Care Fund (BCF) and as 
such needs to amend its Constitution so as to provide for such joint committee. 

The CCG will need to submit their amended Constitutions to NHS England by 6 January 2015, 
in order for them to be considered by NHS England in its next approval round. 

 
Recommendations 
The Members’ Committee is asked to: 

• Vote in favour of the amendments to the CCG Constitution which will permit the CCG to 
establish joint committees with other CCGs and with NHS England should the CCG 
wish to do so, and for an amendment to enable a joint committee to now be established 
with the local authority. The proposed amendments are set Section 2.0 of this paper. 

 
1.0 Introduction 

All clinical commissioning groups are obliged to have a written Constitution.    All 
amendments to the Constitution require the agreement of the Members’ Committee of 
the CCG and thereafter require an application to be made to NHS England. The 



 

 

Governing Body does consider that a joint committee with the local authority is 
appropriate for the joint working under the Better Care Fund and that it is clearly 
appropriate for amendments to be made to permit joint committees with other CCGs 
and with NHS England. 

 
2.0 Report Content 
Vires 
The Constitution provides that the Members’ Committee will make decisions relating to 
recommendations to NHS England for changes to the Constitution of the CCG. 
 
Proposed Amendments 
The proposed amendments are required to allow the CCG to (1) now establish joint committees 
with the local authority, (2) and permit the CCG to establish a joint committee with each and (3) 
with NHS England should the CCG decide to do so in the future. 
 

1. Joint committee with a local authority 
The Better Care Fund (BCF) was announced by the Government in the June 2013 spending 
round, with the aim of ensuring a transformation in integrated health and social care. The BCF 
requires CCGs and local authorities to put in place partnership arrangements.  
 
These partnership arrangements can consist of either a working group or a joint committee. A 
working group consists of members to whom delegated authority is given by their respective 
employers and who will take their own individual decisions. Such decisions may be the same 
but equally may be different 
 
As such therefore it is considered that the best way a CCG and a local authority can 
demonstrate joint accountability is by establishing a joint committee.  Regulation 10(2) of the 
NHS Bodies and Local Authorities Partnership Arrangements Regulations 2000 indicates that 
partners may want to form a joint committee to take responsibility for the management of 
partnership arrangements including monitoring the arrangements and receiving reports and 
information on the operation of the arrangements. 

  
In addition, BCF plans need to explain the structures for decision-making and governance.  In 
order for a CCG and a local authority to be able to take joint decisions in relation to their BCF 
plan, they will need to establish a joint committee.  Without a joint committee, a CCG and a local 
authority will need to take separate decisions in relation to their BCF plan, which may not 
always be the same. 

  
It is therefore recommended that CCGs and local authorities put in place joint 
committees as part of their overarching governance and accountability structure for the 
BCF. 
 
The terms of reference of any joint committee can be drafted to help ensure that decisions are 
taken together and mitigate the risk that one party to the joint committee attempts to take 
unilateral decisions. A CCG and the Council can therefore establish a joint committee. This 
power is the power for a CCG (itself) and the Council to establish a joint committee and not the 
power for the CCG’s Governing Body and the Council to establish a joint committee. 
 
The majority of CCGs, including the BHR CCGs, have delegated their commissioning functions 
to their Governing Bodies. Therefore, if the BHR CCGs wish to be able to delegate some of their 
commissioning functions, going forwards, to joint committees that they have established with 
their respective local authorities, they will need to revisit their internal governance structure and 
delegations and amend their Constitutions to enable the relevant functions to be carried out by 



 

 

the joint committee rather than by the CCG’s Governing Body (or by a committee of the CCG’s 
Governing Body). 
 
The proposed amendment provides for the CCG to delegate the CCG’s function of appointing 
committees and sub-committees of the CCG to its Governing Body.  As the CCG has delegated 
commissioning to their governing bodies, the governing body is the appropriate mechanism for 
appointing joint committees.   
 
2. Joint committees with other CCGs 
The CCG is now able to establish a joint committee with one or more other CCGs in accordance 
with new powers for CCGs to do so under the LRO.  
 
The formation of a joint committee will require the CCG to amend its Constitution.  The CCG 
has taken legal advice and drafted its own proposed amendment.    
 
3. Joint committee with NHS England 
The LRO also provides for the CCG to be able establish a joint committee with NHSE.  Until the 
LRO NHSE could not participate in committees in common and nor could it exercise any 
functions of the CCG. The formation of a joint committee with NHSE will require the CCG to 
amend its Constitution; the CCG has prepared its own wording. 
 
All amendments to the Constitution require the agreement of the Members’ Committee of the 
CCG and thereafter require an application to be made to NHSE. NHSE are currently 
considering applications for amendments only twice per year.  Due to the LRO and late 
publication of guidance relating to Co-commissioning NHSE have extended the usual deadline 
of 1 November to 6 January 2015. 
 
It is proposed that the application is made to NHS England by 6 January and as such therefore 
the Members’ Committee will be asked to give their agreement to the amendments at the 
General Meeting on 17 December.   
 
It is suggested that all the proposed amendments as contained in the NHS England publication 
entitled "Model wording for amendments to Clinical Commissioning Groups’ constitutions" 
(November 2014)  (http://www.england.nhs.uk/wp-content/uploads/2014/11/amendments-ccgs-
constitutions.pdf) should be inserted immediately before "6.7 The Governing Body" save for sub 
clauses (8), (10) and (11) , which it is suggested are not included.  Sub-clause (8) is an attempt 
by NHSE to oblige CCGs to follow its guidance even if the guidance is not statutory guidance.  
Sub-clauses (10) and (11) are too prescriptive – the CCG should allow itself flexibility in 
determining arrangements for joint committees, including reporting arrangements and 
termination arrangements.   
 
The balance of the proposed amendments are detailed below.  
 
Page, Paragraph Change made Effect of change 

11, 5.6.1 
The Group will exercise the 
functions set out in Part 5 of this 
Constitution by delegating 
responsibility for their 
performance to the Governing 
Body, its committees and 
subcommittees; and/or 
committees and sub-committees 
of the Group. 

This confirms and clarifies that 
the CCG can exercise its 
functions through a committee 
or sub committees of the CCG. 

http://www.england.nhs.uk/wp-content/uploads/2014/11/amendments-ccgs-constitutions.pdf
http://www.england.nhs.uk/wp-content/uploads/2014/11/amendments-ccgs-constitutions.pdf


 

 

Page, Paragraph Change made Effect of change 
13, 6.4.2   The Governing Body may on 

behalf of the Group appoint such 
other committees of the Group as 
it considers appropriate and 
delegate to them the exercise of 
any functions of the Group which 
in its discretion it considers to be 
appropriate except insofar as this 
Constitution has reserved the 
exercise of functions to the 
Members’ Committee or the 
Chair.  

This allows the Governing Body 
to establish committees of the 
CCG. 

13, 6.4.3  
A committee or sub-committee of 
the Group may consist of or 
include Members or employees of 
the Group and/or persons other 
than Members or employees of 
the Group. 

This is for clarification. 

13, 6.4.4  
A committee of the Group 
includes a joint committee of the 
Group and one or more other 
clinical commissioning groups 
and/or one or more local 
authorities and/or the NHS 
Commissioning Board. 

This clarifies that a committee of 
the CCG includes these joint 
committees. 

14,6.6.2 
Where any commissioning 
functions are exercisable jointly 
by the Group and one or more 
other clinical commissioning 
groups, they may be exercised by 
a joint committee of them. 

This allows the functions to be 
exercised by a joint committee 
where they are to be exercised 
jointly. 

15,6.6.4 The CCGs will put in place joint 
(the word collaborative being 
deleted) arrangements in 
accordance with any guidance 
issued from time to time. 

This is by way of clarification, 
the word joint replacing 
collaborative. 

15, 6.6.5 The Governing Body may (and no 
longer shall) delegate 
responsibility to such Governing 
Body member as it considers 
appropriate for making decisions 
on its behalf within the joint 
arrangement. 

This gives greater flexibility to 
the CCG.  

15, 6.6.6 Where any commissioning 
functions are exercisable jointly 
by the Group and the NHS 
Commissioning Board, they may 
be exercised by a joint committee 
of them. 
 

If functions are exercised jointly 
by the CCG and NHS England 
they may be by way of a joint 
committee.  



 

 

Page, Paragraph Change made Effect of change 
15, 6.6.7  Where any commissioning 

functions are exercisable jointly 
by the Group and one or more 
other clinical commissioning 
groups and the NHS 
Commissioning Board, they may 
be exercised by a joint committee 
of them. 

If functions are exercised jointly 
by the CCG and another CCG 
(s) and NHS England they may 
be by way of a joint committee.  

 
3.0 Resources/investment 

Not applicable 
 
4.0 Equalities 
4.1 There are no equalities implications arising from this report. 

 
5.0 Risk 
5.1 None identified.   
 
Attachments: 

1. Proposed version of the amended Constitution. 
 

 
Author: Rod McEwen, Legal and Governance Adviser 
  Solicitor and in house Counsel  
 
Date:   6 December 2014 
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